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ARGUMENT

|. Standard of Review

Dyer complains that the State has failed to clearly identify the gpplicable standard of
review, and complains that the Stat€' s position that the case was determined in a summary
judgment-like proceeding, “ defiesthe facts” Resp. Brief a 9. Infact, the State’' s podition is
that regardless of how the case was decided below, this court should review the factsin a

light favorable to the State (pursuant to ITT Commercid Fin. Corp. v. Mid-Am. Marine

Supply Corp., 854 SW.2d 371, 376 (Mo. banc 1993), or at the least, de novo. McNdly v. S.

Louis County Police Dept., 17 SW.3d 614, 616 (Mo. App. E.D. 2000). State's Brief at 17-

18. The deference ordinarily granted to trial courts because of their superior ability to
asess the credibility of witnessesis not gppropriate in this case, where the evidence of

record is documentary. 1d.

A. Thecasewas not set for tridl.

Dyer identifies June 2, 2004, as, “the day of trid.” Resp. Brief & 8. He notes, “The
State did not gppear at trid and offered no evidence.” 1d. In fact, the docket sheet indicates
inaMay 5, 2004, entry that the case was set for trial on June 2, 2004. L.F. 1. Noticeto the
State is not reflected in the docket sheet. 1d. In fact, the memorandum filed on May 5, 2004,
dates that he case was continued to June 2, 2004, not for tria, but merely “for submission of
legal memoranda.” L.F. 18.

On May 6, 2004, Dyer filed hisamended petition. L.F. 1 and 21. The State filed
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motions and an answer responding to the amended petition, aswell as a certificate of service
of discovery, on May 24, 2004. L.F. 1-2, 27-37. The prosecuting attorney filed his answer
to the amended petition on June 1, 2004. L.F. 2, 38-40. The case would not have been ripe
for tria on June 2, 2004, with dispositive motions and discovery pending.

Trid settings are made pursuant to Rule 63.02, which provides that in multiple-judge
circuits, civil actions shal be sat for trid in accordance with the rules of the court. St. Louis
County Local Rule 36.1 (West Mo. Ct. Rule 2004 VVolume I11, page 804), provides that the
judge of the divison to which the case is assgned shdl et thetrid date. Except for the May
5, 2004, entry on the docket sheet no tria was set. No notice of this June 2 setting was given
to the State. No document in the file supports the June 2 trid setting. The only document in
the file dated May 5, 2004, states that legal memoranda are to be submitted by June 2, 2004.
L.F. 18.

Under the circumstances, whatever was done on June 2, 2004, with discovery pending,

no notice, and no record, was not atrid as contemplated by Rule 63.02.

B. The casewas not tried.

The June 2, 2004, docket sheet entry states that trial was had on June 2, 2004. L.F. 2.
It also Sates that the affidavit of the petitioner and exhibits werefiled. 1d. No transcript was
kept of any trid, however. Correspondence of the Circuit Clerk’ s office by Vinson Raybon,
filed in lieu of the transcript on September 29, 2004. In his statement of facts, presumably

prepared in accord with Rule 84.04(c), Dyer provides this court with no summary of the
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testimony of any witness who may have testified. Instead, the parties agree that the factua
matters of this case are framed by the exhibits filed by Dyer. Resp. Brief at 7, n.2, citing
State' sBrief a 17. Submitting a case on affidavits and exhibits sounds in summary judgment.

Rule 74.04(c)(1).

C. Conclusion

Thereisno red dispute as to what happened in this case. Regardliess of the niceties of
the Rules of Civil Procedure, this case was decided on a set of facts that are known to al the
parties and set forth in the record. Regardless of the standard of review applied by this court,

the judgment must be reversed.

1. Dyer pled quilty, was found quilty, and is quilty.

Dyer complains hitterly that he was never found guilty of forgery and seding. Resp.

Brief at 10. Hisarguments are not well founded on the facts or the law.

A. Thefactud badss requirement.

It is undisputed that Dyer entered a pleaof guilty to the felony offenses of forgery and
steding over $150. L.F. 49. Dyer complains, however, that the court did not actudly find
him guilty. Resp. Brief a 10, 19-20. He baseshisclam on the sentencing form, though it
reflectsthat he pled guilty. L.F. 48. Thefact of the matter isthe triad court accepted the plea

of guilty. L.F. 49. A trid court cannot accept aguilty pleaunlessit is satidfied thet thereisa



factud bassfor theplea Rule24.02(e). If the court isnot satisfied that there isafactua
bassfor the plea, it must rgject the plea. Smith v. Sate, 141 SW.3d 108 (Mo. App. S.D.
2004). Thetrid court, therefore, must have found afactud basisfor Dyer’s guilty plea
Dyer suggedts thet a plea of guilty carries lessweight than afinding of guilt, without
citation to any authority for that proposition. Resp. Brief at 10-11. In fact, a person found
guilty after trid enjoys rights of gpped and further review not available to a person who has
voluntarily admitted their culpability for acrime. See Rule 30 (crimind appeds), Rule 29.15
(post-conviction relief), and Rule 91 (habeas corpus). Occasondly apersonisalowed to

plead guilty pursuant to North Caralinav. Alford, 400 U.S. 25 (1970), and does so without

admitting some or dl of the dements of the crime. But in Missouri trid courts must il
find afactud bassfor the Alford plea under Rule 24.02(e). Smith, 141 SW.3d at 111.
Findly, thereis no suggestion in this case that Dyer entered an Alford plea.

Again, unless the crimina court in this case was convinced that there was a factud
basisfor the pleg, it was obligated to rgject the plea. That assures this court that there was a

factud bassfor Dyer’s quilty plea

B. Imposition of sentence cannot be led without afinding of quilt.

Dyer’s suggestion in his brief (page 10, note 4) that a court might suspend impaosition
of sentence in cases where a guilty plea might not be justified is contrary to Missouri law. It
violates Rule 24.02(¢). 1t aso violates § 557.011.2 RSMo., which states:

Whenever any person has been found quilty of afelony or a



misdemeanor the court shal make one or more of the following dispostions
of the offender in any gppropriate combination. The court may:

(1) Sentence the person to aterm of imprisonment as authorized by
chapter 558, RSMo;

(2) Sentence the person to pay afine as authorized by chapter 560,
RSMo;

(3) Suspend the imposition of sentence, with or without placing the

person on probation;
(4) Pronounce sentence and suspend its execution, placing the person
on probation;
(5) Impose aperiod of detention as a condition of probation, as
authorized by section 559.026, RSMo.
(Emphasis added.)

Unless the crimind court had found Dyer guilty, it could not have suspended
impogtion of sentence. Dyer’s damsin his satement of facts that he pled guilty with the
“understanding” that impostion of sentence would be suspended on certain termsis not
supported by the record, but is a reasonable explanation of the record. Resp. Brief a 6. By
operation of law, however, Dyer could not have received that disposition unless the trid

court found him guilty. 8§ 557.011.2 RSMo.

[11. Neither Common Law nor Equitable Expungement help Dyer.




The State has no quarrd with Dyer’ s proposition that the common law of England is
the law of this sate, unless abrogated by statute. 8 1.010 RSMo; Resp. Brief at 12! The State
relies on the authoritiesinits principd brief for the propogtion that the common law does
not recognize expungement. Further, the legidature s intent to aorogate any common law
right to expungement, as well as prohibit equitable expungement, is direct and specific:

Except as provided by sections 610.122 to 610.126, the courts of this
gate shdl have no legd or equitable authority to close or expunge any arrest
record.

§610.126.2 RSMo.
Statutory expungement is the only expungement avallable in Missouri. And Dyer is

indligible for relief under the terms of statutory expungement. State' s Brief at 24-26.

V. The Constitutional |ssues.

The State stands on the issues it has raised as to condtitutiondity. Dyer does not
arguein his brief that his equa protection rights, due process rights, or right to protection
from double jeopardy were violated by the adoption of HB 135in 1995. Dyer instead
focuses on the what he percelves are procedura defects in the adoption of HB 135, and its

purported “retroactive application.”

1 Infact, counsd for the State was counsdl for the gppdlant in Wince v. McGarrah,

972 SW.2d 641 (Mo. App. S.D. 1998), cited in Resp. Brief at 12.
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A. Procedura Issues.

Dyer clamsthat HB 135 lacked a clear title and involved more than one subject, but
cites no authority for hisarguments. As pointed out by the State in its brief, the record is
devoid of evidence that would support his arguments, the trid court’ s judgment, or this
court’s examination of theissues. State's Brief at 34-35.

Further, Dyer chose not to respond to the State’ s explanation that dl of the statutes
amended by HB 135 create exceptions to this State' s policy that calls for open records.

§ 610.011 RSMo; State' s Brief at 38, n. 5.

Finaly, Dyer's explanation of the difference between “procedurd defects’ and
“subgtantive law” are not helpful. Resp. Brief a 25. The State’' s Brief at 38 admits
ubstantia dterations to the statutes effected by HB 135 — but the questions about cleer title
and involving more than one subject are procedurd issues related to the bill. State’ s Brief at

33-38.

B. Retroactive Application

Dyer's bdief that he had aright to expunge his arrest records between 1990 and 1995
is mistaken, as discussed in the State’ s Brief at 19-26. But even if he had such aright, his
failure to perfect that right prior to the enactment of the 1995 amendmentsto the
expungement law prevent him from claming HB 135 was retrogpective in gpplication. As
discussed in the State' s brief at 38-39, a retrospective law is one that affects substantive or

vested rights. Dyer never sought to exercise any right under any expungement theory until he
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filed hisorigind expungement petition on March 26, 2004. L.F. 3.

CONCLUSION

Dyer haswhally faled to judtify the trid court’s decison in this matter in light of the
authorities and arguments raised by the State. The judgement of the trid court must be
reversed, as set out in the State' s principle brief.

Respectfully submitted
JEREMIAH W. (JAY) NIXON
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David F. Barrett

Assistant Attorney General

Missouri Bar No. 43781

Post Office Box 899

Jefferson City, MO 65102-0899
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